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[xl MCI Friends Around the World WRLD 3.

Other Services

What language do you prefer? [ ] English [x] Spanish

[ILLEGIBLE WORDS) Long Distance Service as my primary long distance carrier for
the residential telephone number listed above. I authorize [ILLEGIBLE WORDS) my
local telephone company of my choice.

[ILLEGIBLE WORDS] that I may choose only one long distance company per telephone
number. I also understand that the local telephone company charges a small fee
for this and any later change, and MCl will send me a $ 5.00 certificate to
offset this fee.

Signature Casimiro Gonzalez Date 07-03-95

(ILLEGIBLE WORDS] [**22] contact person to confirm your order. Note that you
will be contacted Monday-Friday between 8:30 am & 5:00 pm E.T.
CONTACT NAME BEST TIME TO BE REACHED TELEPHONE NUMBER
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In the Matter of MCI TELECOMMUNICATIONS CORPORATION

File No. ENF-96-01

FEDERAL COMMUNICATIONS COMMISSION

11 FCC Rcd 12632; 1996 FCC LEXIS 4590

June 21, 1996

ACTION:

OPINIONBY: MULETA; O'NEIL

(**1] CONSENT DECREE

OPINION:
(*12632] 1. The Common Carrier Bureau ("Bureau") of the Federal

Communications Commission ("FCC" or "Commission") and MCI Telecommunications
Corporation ("MCI"), by their attorneys or authorized representatives, hereby
enter into a Consent Decree terminating a FCC investigation concerning MCI's
alleged apparent violation of the Commission's policies and rules regarding
primary interexchange carrier ("PIC") conversions. n1 MCI is a common carrier
that provides interstate and international interexchange telecommunications
services pursuant to tariffs on file with the Commission.

n1 See 47 C.F.R. @ 64.1100; Policies and Rules Concerning Changing Long
Distance Carriers, 7 FCC Rcd 103B (1992), recon. denied, B FCC Rcd 3215 (1993);
Investigation of Access and Divestiture Related Tariffs, 101 FCC 2d 911 (1985);
recon. denied, 102 FCC 2d 503 (1985); Investigation of Access and Divestiture
Related Tariffs, 101 FCC 2d 935 (19B5).

2. On January 23, 1996, the Bureau issued to MCI a Notice of Apparent
Liability for Forfeiture. n2 The Bureau preliminarily determined that MCI had
apparently violated Commission rules and orders by changing the prc designated
by Sandy Russo (**2] ("Russo") of Los Angeles, California, and Casimiro and
Connie C. Gonzales (the "Gonzaleses") of Sylmar, California, without Russo's or
the Gonzaleses' authorization. After reviewing the facts and circumstances
surrounding the alleged violations, the Bureau found MCI apparently liable for
forfeiture in the amount of eighty thousand dollars ($ 80,000). The Bureau and
Mcr thereafter entered into consent negotiations and have agreed to terminate
this proceeding pursuant to the terms and conditions set forth herein.

n2 MCI Telecommunications Corporation, Notice of Apparent Liability for
Forfeiture, 11 FCC Rcd 1821 (Com. Car. Bur. 1996) ("NAL").

3. For the purposes of this Consent Decree the following definitions shall
apply:

a. "Commission" or "FCC" means the Federal Communications Commission;

b. "Bureau" means the Common Carrier Bureau of the Federal Communications
Commission;

(*12633] c. "MCI" means MCI Telecommunications Corporation, its successors
and assigns;
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d. "Parties" means MCI and the Bureau;

e. "Adopting Order" means an Order of the Bureau adopting the terms and
conditions of this Consent Decree;

f. "PIC Change" is an order or request transmitted by an interexchange
carrier to a [**3] local exchange carrier ("LEC") requesting a change of a
customer's primary interexchange carrier ("PIC");

g. "Letter of Agency" or "LOA" means a written authorization signed by the
customer authorizing a PIC change;

h. "Informal Complaint" or "Consumer Complaint" means a complaint filed with
the Consumer Protection Branch of the Common Carrier Bureau's Enforcement
Division under 47 C.F.R. @ 1.716.

4. The Parties agree that the provisions of this Consent Decree shall be
subject to final approval by the Bureau by incorporation of such provisions by
reference in an Adopting Order of the Bureau, and that adoption of such Order by
the Bureau shall terminate the captioned proceeding.

5. The Parties agree that this Consent Decree shall become effective the date
on which the Adopting Order is released by the Common Carrier Bureau. Upon
release, the Adopting Order and this Consent Decree shall have the same force
and effect as any other order of the Commission and any violation of the terms
of this Consent Decree shall constitute a violation of a Commission Order
entitling the Commission to exercise any and all rights and to seek any and all
remedies authorized by law for the enforcement of [**4] a Commission Order.

6. MCl admits that the Commission has jurisdiction over it and the subject
matter of this action.

7. MCl agrees to waive any further procedural steps and any rights it may
have to seek judicial review or otherwise challenge or contest the validity of
the Adopting Order or this Consent Decree.

8. MCl agrees to waive any rights it may have under any provision of the
Equal Access to Justice Act, 5 U.S.C. @ 504.

9. The Parties agree and acknowledge that this Consent Decree shall
constitute a final settlement between MCl and the Commission of the
above-captioned NAL proceeding but agree that this Consent Decree is not
dispositive of the rights of any complainant who has filed an informal complaint
against MCI and does not resolve those complaints or any matter(s) within the
jurisdiction of any other federal agency.

[*12634] 10. The Parties agree that this Consent Decree is for settlement
purposes and that MCl does not admit any alleged violation or liability for the
specific acts described in the NAL or in any informal complaints received by the
Commission on or before the effective date of this Consent Decree. Indeed, MCl
expressly denies any such violation or liability.

11. [**5] MCI shall make a voluntary contribution to the United States
Treasury in the amount of $ 15,000 (fifteen thousand dollars) for each of the
alleged unauthorized conversions resulting in a total payment of $ 30,000
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(thirty thousand dollars) within 30 days of the effective date of this Consent
Decree. Such contribution shall be made, without further protest or recourse, by
certified check, cashier's check, or money order drawn to the order of the
Federal Communications Commission, shall reflect "FCC File No. ENF-96-01,
NAL/Acct. No. 616EF001," and shall be mailed to the Federal Communications
Commission, P.O. Box 73482, Chicago, Illinois 60673-7482.

12. Notwithstanding paragraph 13, MCI agrees that it shall not submit to any
LEC any PIC-change request unless MCI has complied with all Commission rules and
orders, in effect or as they may be hereafter modified or amended, concerning
PIC changes.

13. MCI has represented that as of February 16, 1996, it uses an independent
third party to verify each and every PIC change for: (1) residential customers,
except those PIC changes that are given to MCI by the local exchange carrier,
those resulting from direct remit checks, those submitted by [**6] the
customer directly via a business reply envelope, or those that result from the
transactions listed in Attachment A; and (2) for small business customers that
result from outbound telemarketing. MCI agrees that, by August 1, 1996, it shall
extend mandatory third-party verification procedures to all PIC changes for
residential and small business customers that result from the transactions
listed in Attachment A. On August 31, 1996, Mcr shall submit a report to the
Bureau on the implementation status of its third-party verification program. On
January 31, 1997, MCr agrees to submit a report to the Bureau on the
effectiveness of its mandatory third-party verification program in reducing
incidents of unauthorized conversion of consumers' primary interexchange
carriers.

14. MCr agrees that within thirty (30) days of the effective date of this
Consent Decree, MCI will send a written advisory to all companies currently
under contract to act as sales distributors of MCI Dial 1 service instructing
them that it is impermissible for sales representatives to sign a LOA on a
customer's behalf and that the signature on the LOA must be that of the party
authorized to make the PIC change. A copy {**7] of the written advisory will
be submitted to the Bureau's Enforcement Division within ten (10) days of its
distribution. Mcr will further require the recipients of such advisories to
acknowledge in writing within fourteen (14) days of receipt of the advisory that
they received the document and understand its contents. As further described in
paragraph 17 below, copies of these replies will be kept on file, subject to
Commission inspection, for two (2) years beginning on the effective date of this
Consent Decree.

15. MCr agrees that within ninety (90) days of the effective date of this
Consent Decree, MCI will supplement its sales manuals as required to make clear
that no sales representative may sign a LOA on a customer's behalf and that the
signature on the LOA must be that of the party authorized to make the PIC
change. Copies of the supplement to the sales [*12635] manuals will be
submitted to the Bureau's Enforcement Division within ten (10) days of
completion.

16. Mcr agrees that within thirty (30) days of the effective date of this
Consent Decree, MCI will advise its sales distributors and agents in writing
that the submission of PIC-change orders bearing forged or unauthorized
signatures [**8] may result in the termination of their distribution
agreements with MCI. MCI will submit a copy of the written advisory to the



PAGE 17
11 FCC Rcd 12632, *12635; 1996 FCC LEXrS 4590, **8

Bureau's Enforcement Division within ten (10) days of its distribution.

17. For eighteen (18) months beginning on the effective date of this
Consent Decree, MCr agrees to maintain and make available to the Bureau, within
fourteen (14) days of the receipt of a written request from the Bureau, business
records demonstrating compliance with the terms and provisions of this Consent
Decree, including, but not limited to, advertisements, sales scripts, manuals or
presentations, written advisories to sales distributors and agents and required
responses to those advisories, Letters of Agency, prC-change records, billing
records, and all consumer complaints including those filed directly with Mcr and
those filed against Mcr in any local, state, or federal jurisdiction served or
otherwise submitted to Mcr. The record of consumer complaints shall include the
name, address and telephone number of each complainant, Mcr's response, and the
final disposition of each complaint. The Bureau will entertain any request made
by Mcr for an extension of time in which to comply with [**9] the Bureau's
written request described herein.

18. MCr represents that it has satisfied the complaints filed with the
Commission by Sandy Russo and Casimiro and Connie C. Gonzales that gave rise to
the Bureau's NAL. See MCr Response to Russo Complaint, rc 95-370, dated January
18, 1996; and Mcr Response to Gonzales Complaint, rc 95-23743, dated January 18,
1996.

19. rn light of the covenants and representations contained in this Consent
Decree, and in express reliance thereon, the Bureau agrees that adoption of this
Consent Decree shall serve to resolve all allegations that are the subject of
the NAL issued in the above-captioned proceeding without any finding of
liability on the part of Mcr. The Bureau further agrees that in the absence of
substantial additional and material facts, the Bureau shall not on its own
motion institute against MCr new proceedings of any kind arising out of the prc
changes submitted on behalf of Sandy Russo or Casimiro and Connie C. Gonzales.

20. The Bureau further agrees that in the absence of substantial additional
and material facts, it shall not on its own motion institute forfeiture
proceedings against Mcr based on residential and small business customers'
[**10] informal complaints of unauthorized LOA-generated PIC changes occurring
before May 1, 1996. In addition, the Bureau agrees that in the absence of
substantial additional and material facts, it shall not on its own motion
institute forfeiture proceedings against Mcr based on residential and small
business customers' informal complaints of unauthorized PIC changes generated
from those transactions listed in Attachment A occurring before August 1, 1996.
Consumer complaints generated during these time periods will be served on Mcr
under the procedures and rules governing such complaints and MCI agrees to
resolve these complaints to the extent required by the Communications Act and
the Commission's rules and regulations. Except to the extent agreed herein,
nothing in this Consent Decree shall prevent [*12636] the Commission from
adjudicating future complaints filed against MCr, or from instituting a new
investigation or enforcement proceedings against MCI in the event of future
misconduct.

21. The Parties agree that the terms and conditions of this Consent Decree
shall remain in effect for eighteen (18) months from the date of the Adopting
Order. The Parties also agree that any provision of the [**11] Consent
Decree, except for the provisions concerning third-party verification, affected
by or inconsistent with any subsequent rule or order adopted by the
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Commission, will be superseded by such Commission rule or order.

FOR THE COMMON CARRIER BUREAU OF THE FEDERAL COMMUNICATIONS COMMISSION:

John B. Muleta
Chief, Enforcement Division

FOR MCI TELECOMMUNICATIONS CORPORATION:

Thomas F. O'Neil, III
Chief Litigation Counsel

APPENDIX: ATTACHMENT A

Residential sales:

Inbound Customer Service
Third Party Partner Marketing Sales (PIC changes submitted by the customer to an
MCI marketing partner, which are then submitted by the marketing partner to MCI)

Small Business sales:

All sales channels (except PIC changes that are given to MCI by the LEC, those
resulting from the customer executing a check, and those submitted by the
customer directly via a business reply envelope)





.........~1onS

CoorponrISoo

'801~"-.
w-tlirog<on. D.C. 20006
2028872006
FAX: 202~ :n 75

July 23. 1996

John Muleta, 'Esq.
~ Emorcemeul Branch
Common Curler Bureau
Fedem CommlJniottions Commission
Washington. DC 20554

Informal compW.nt is hereby ID2de by MCI Telec4mmunications Corporation (MCI)
against Southern New England Telephooe Company (SNET) in~ with the lztter'.
recent Jmrlcding solicitations, which viOOtte Section 201(b) oftbe Communications Act of 1934
(the Ad) in sevenU materi.aI rcspeas. In addition, these~mo violate new Section 251
ofthe ACt, which was c:nacud in ocda- to bring about~ in local monopoly m.a.dccts.. A
copy ofthe offeosi:ve solicitations is appended to this~

MO is a common carrier engaged. among other things. in the provision ofinterst3te and
intrastate long dist3nce telecolJUl1Ul1icarion services. SNET is a moDOp<Xy telecolmnarrications
sern.ce pcovider- offering. among other thing.'\ local erma. telephone service v.itbin the State of
Conneaialt and.. as well. in1.ersbste and intraswe long distance services. Mel and SNET thus are
competitors in coonection with their fumisbing ofmterstate and intfastate long distance seMccs.
and they are potential competitoa in connection with the funUshing oflocal exchange senn.ce in
Connecticut.

As the attacbmroc demonstt'a1c:s. SNET aaively is ClJgaged in soliciting consumers within
~ where it is the n.ear-adwive provider of1ocal exchaose sel"\'icc.. to sign UP. first, for
SNEf "local and long distance semce within and beyood ConaectiaJt" - so-alkd"SNET AD.
Distance" - ~ thrn. to commit to a. =w SNET offering c:all¢d "Carrier 010icc Protcctioo."
The latt« program. which is cba.raderized as ""free,.. pwported1y allows SNET to deny other
carriers their righl: to sWiu:h consumers away from SNET in·the ordinary course ofconducting
their businesses. Thus.. the latter soIicita1ion. when signed by a consumer, "authorize{sJSNET to
protect ... phone linc(s) thaI use SNET long distance service from. being switcbed. without
[bi.sJh<:rJexpress written or verbal consent." Although the fonnalities appear to limit thU
restriction to "long disbnce savice." the language in the solicitation itself is broader in reach and
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speaks to the changing of"loca1 and long distanCe carriCl'S." Oc=rly, it is Sl-.ffil·s goal not to
allow any switch ofConnectio It consumt:'J'X from their $NET long distaDa': £CVice an.cL u wdl
from thdr SNET local exchange service~ Ioc2l service comperltion finally emerges in
Cormectiart..

Section 201(b) ofthe Ad. mquires aU carrieru~ to be~ and reasonable."
SNErs approach her~ designed to capture long di&rAnce service in combUmtionwith the local
~ service that it monopolizes and then insulate itse1fftom long distmoe oompeiitioa. as
wcll as poteofiallocal exclunge~ competition, is pateotlyaIJri..comperit in intent and
effect. The approach thu$ is unlawful because it violates the Congress' and the CommissioD", pro
competitive poJicies and goals in all telecommunications marbu.. FurtheuDore, the «o&citarioa
involving the "Carrief" aOice Protection" program violates So::tion 201(b) because it is
fund&~ deceptive. This is bcc:atase, although consumcn are told thaI the "fieeze" O<XUI'S

only in coonection with long distance SCfViee. it is apparent that SNET intends also to freeze any
change oflocal exchange scnice -when competitive ahemativcs become available to CoDnecti.eut
consumers... (By ftee:ring *phone lines" as distinct from"1oog distance JeIVicc;" local serviee is
covered bcc3use the same ""fines" zre used to provide both long distana: mid lOCaI savice.)
Consumeri thus are being materially misled aM will be unreasoaab}y deprived ofcompetitive
altematives for" local &etVices in the future under this SNET approach. SNE'rs objective of
retaining its monopoly hold OVtt 1oca1 exchange service in the &ce ofemctging competition, and
the means it is taking to achieve that goal, is~ tmda- the circwnsunees and s:imply
annot be tolerated.

FmaRy. SNET's solicitations, as shown. introduce substantial confusion into the
marketp!a.ce at a time when significaot and complex teJcxnmmunications changes are occurring
and will continue to occur. Wnh this the case, the public interest requires·that all steps be taken
by the CommisA.oa to e!i:min.a1e consumer confusion whenever it arises as a result ofcarrier
undertakings designed to fuel such confusion.

In view' ofthe foregomg. the Commission respoc;t6.dly is requested to find and conclude
th3t these SNET soIitications are unl&wful. in plain violation ofSections 201(b) and 251 oftbe
Act; because they arc 1latly at O<kb with the proper functioaing ofc:om:petitive markets..
AccorcfiDgly, the Commission~IDy is requested to direct that SNET immediately cease
from eogagittg in the practices complained ofherein.
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August 5, 1996

John Muleta.., Esq.
Chief, Enforcem~tBranch
Common Carrier Bureau
Federal Communications Commission
Washington, D.C. 20554

Re: Mel Telecommunications
File #:9~734 (Incoming Team)
Notice of Infoonal Complaint: 71]A196

Dear Mr. Muleta:

:"C~: H:s'-'cu ...... \)HlI<;.:Ll.h.. l.o. \J'.J.' j~'

Phone: c20.'l 771·~S I~
F3.(~~)6]J·~549

;:;U~ne.J. Batdra(
Dir('(I(lr· F~d('ral Rr.~!llal{t"

This in response to your Notice of Informal Complaint dated July 24, 1996, referenced
above, which forwarded correspondence to the Commission by Mel Telecommunications, Inc.
CMCr").

MCI alleges that The Southern New England Telephone Company (USNET'') has violated
Sections 201(b) and 251 of the Communications Act of 1934(~eAct") by proactively
soliciting customers to sign up for a "freeze" on any primary interexchange carrier ("PIC")
changes without their direct consent. In 1990, SNET began offering such PIC freezes for
interstate long distance to its local exchange customers and recently increased its marketing of
this offering to its long distance customers due to increased customer complaints. SNET believes
its actions confonn to its obligations under the Act because they balance the needs of consumers
to protect their carrier choice and the ability ofcarriers to submit authorized changes to SNET as
a local exchange carrier ("LEe").

Unauthorized PIC changes, also known as slamming, plague consumers in Connecticut, as
they do in other parts of the country. In 1995. SNET received 60 slamming complaints filed with
the Federal Communications Commission, and 1996 appears to be keeping pace, with 46
received to date. Many of these unauthorized changes result from the automated process wherein
SNET accepts and executes carrier changes from interexchange carriers ("lXCs") via magnetic
tape. Customers who have been slammed. by such automatic carrier changes often bold SNET
responsible for processing the change, even though SNET was not the [XC slamming the
customer.
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in order to protect customers from such unauthorized changes, SNET allows them to place
a freeze on their lines so that PIC changes cannot be processed without specific authorization
directly from the customer. Control of any PIC change is thereby returned to the customer.
SNET recently began notifying its long distance customers that they can prevent unauthorized
switching of their long distance provider via a sexvice known as Carrier Choice Protection.

Mel mischaracterizes SNET's Carrier Choice Protection program in several respects.
First, the offering is not new. SNET began offering such PIC freezes to consumers in 1990.
Second, CaIrier Choice Protection is not a condition.ofSNET All Distance service. MCI
incorrectly alleges that consumers must commit to the Carrier Choice Protection after signing up
for SNET long distance service. Carrier Choice Protection is optional and is independent of the
choice made on the SNET letter of agency C"LOA"). Third, PIC freezes are available to
customers of any !XC. not only SNET long distance customers. Other IXCs·can and do similarly
notify their customers about the availability ofPIe freezes from SNET. Finally, Mel incorrectly
alleges that the SNET PIC freeze will prevent a customer from changing its choice of local
exchange carrier. A PIC freeze applies only to the choice ofa long distance service provider.

The Carrier Choice Protection form attached to MCl's complaint was mailed to a limited
number ofcustomers during the week of April 26, 1996. In May, after the mailing, SNET
immediately pulled all forms mentioning "locae' service and removed the word "local" from the
fonn as reflected in the Attachment. Subsequently. Mel brought one ofthese earlier forms
which mentions "local" to the attention ofSNET. We infOITIled Mel that the fonn at issue was
no longer used by SNET.

SNET believes that any confusion by the old form has been cured by the new one. l Mers
anempt to confuse the issues by conjecturing about SNET's intentions while admitting that
"formalities appear to limit this restriction (pIC freeze] to (long distance service'" should be
ignored as irrelevant.. The Carrier Choice Protection form plainly states that it will protect a
customer's "'SNET long distance" choice and that it authorizes "SNET to protect my phone
line(s) that use SNET long distance." Mel unfairly attempts to juxtapOse the SNET LOA and
the Carrier Choice Protection form as though they were one and the same. The LOA's reference
to "local exchange service" is unrel81ed to the Carner Choice Protection form.

MCl appears to believe that choosing a consumer's carrier is the catrier's rather than the
consumer's right Mel stat~ that SNET denies carriers "their right to switch consumers away
from SNET in the ordinary course of conducting their businesses." However, SNET's Carrier
Choi~ Protection does not deny carriers a right to switch, but simply prevents a carrier from

Even prior to making the change on the form, SNET had no intent of using the form to
"freeze" a customer's local exchange carrier choice. Contrary to Mel's contention, the
solicitation's failure to indicate that it applied to local exchange service was not deceptive
because it did not apply to local service.
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slarruning a customer in violation of the Commission's rules. Consumers have the right to select
their long distance carriers. and a PIC freeze ensures that that choice rema.ins..with the consumer.
In light of Connecticut consumers' concerns about slanuning, SNET'5 requirement that these
PIC changes be received directly from consumers is neither onerous nor unreasonable under
Section 20I(b).

Under Section 201(b). SNET's Carrier Choice Protection is reasonable because it balances
the need to protect consumers with an IXC's need for an automated PIC change process.
Slamming poses 8, serious'problem for consumers in Connecticut as is evident by the volume of
complaints. PIC freezes address this problem. 2 For those consumers concerned about
slamming, a PIC freeze provides the desired protection. IXCs can continue to make authorized
PIC changes, but only with the concurrence of subscribers. According to a recent Common
Carrier Bureau decision., such manual procedures do not violate the Act or rules because it does
not interfere. with a subscriber's ability to change carriers but simply takes the change out of the
automated process) Similarly. SNET's Carrier Choice Protection program is reasonable under
the Act.

With respect to the effect on competition, MCI bases its claim on the erroneous asswnption
that SNET's PIC freezes apply to local exc~ange service. TIlls is factually wrong. SNET's
Carrier Choice Protection is consistent with its duties under Section 251 ofthe Act.

In conclusion, SNET believes that its Carrier Choice Protection program is consistent with
the Act and the Commission's rules. Any confusion caused by the form that used the term
"local" has been clarified to Mer, and corrected in all subsequent versions ofthe form. We trust
this response provides the information you require and satisfies your concerns.

Sincerely,

~c.f~~
~ Eugene Baldrate .

U Director-Regulatory Affairs and Public Policy

Enclosure

cc: Donald J. Elardo

2 The Commission pointed to a PIC freeze program as a method to prevent slamming and
"encourage[d] entities such as LECs to take additional steps that might help reduce slamming in
their service area" Policies and Rules Coocemioe Unauthorized Chao2es ofConsumers' Long
Distance Carriers. Report and Order, 10 FCC Red 9560, 9574 n. 58 (1995). .

3 RCI Lone Distan~ IDe. y, NYNEX DA 96-1106 (Com.Car.Bur. July J1. 19%).
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Bcfo~ the
FEDERAL COMMUNlCATrONS COMMISSION

WJlsbin~on,DC 20554

In the Maner of:

Policies and ~u1es Pertaining to
Local Exchange Carrier
"freezes" on Consumer Choices of
PcU:ruuy Loc.al Exchange: or
In~rt:Xcha.o.&c:Carriers

To: The: Commission

)
)
)
) RM-_
)
)
)

U...TIIlON fQR RQl,EMAKING

Mer TELECOM.NfUNfCAnONs CORPORAnON

MuyJ. Sisak
Mary L. Brown
1801 Pennsylvania Ave.., N.W.
Washington. DC 20006
(202) 887-2605

lIs Attorneys

Dated: March 1g, 1997

-.



Bdore the
FEDERAL COMMUNICATIONS COMMISSION

Wli.ShingtOQl DC 20554

In the Ma.ncr 0 f:

Policies and. Rules Pmaining to
Local Exchange Carrier
-frce:z'es" on Consumer Choices of
Primary Local Exchange or
Intc:rexchange Carriers

To: The Commis,ioCl

)
)
)

} RM-_
)
}
}

fEDIIQ~ FOR RULWAKlliG

Mel Telecommunications Corporation (Mel), pUtsU4!1lt to Section 1.401 of the

Commission's Rules, 47 C.F.R. §1.401, hereby rt:4ueS1.S tlut the Commission institute a

cu1emmng to regulate the solicitation, by Vly ca.mer or its agent. of primary imerexchange

carrier (pIC) "fr~czes" or other carner restrictions on the switching of a consumer's prin~

imcccxchangc:: (inte'LATA. and intraLATA toU) OIJ1d local exchange orner.

A "PIC freeze" is a product or set'\'ic.e offered by a local ex.change carrier (LEe) to its

customers, whereby che LEe promises not to change or modify the customers service without

d.in:ct insrruction from the customer himself. Although incumbent tECs claim to offer this

capability as protection agaiost unauthorized conversion of a. customer's service (commonly

refe.rred to as "slamming"), the reality is that they have employed PIC freezes as a Strategic tool

to lock in their own customers and to impede effective competition, particululy in the 10c.a1 and
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intraLATA tol{ markets they cmrently dominarc:.

Incumbents misuse PrC frce7,..CS during the vu1nerable tIansition from monopoly to

competition to shield their own customer base: from compaition and to refuse tQ impl~ment

carrier changes that CU$!orners want. A PIC frea..c acts as a block to the typical method. of

exx::cuting cUstomer switches of service, which today OVef",lldmingfy occurs as follows: 1) a

carrier makes a sale to a customer; 2) the carrier obta.i.ns the customer's authorization either

verbally or in 'Wl'iting to switch his se.rvice; 3) the carrier may verify the: sale through third party

verification and 4) the carria 4Cts as the agent of the customer and implements that authorization

by sending a carrier-to-carrier electronic feed to the LEe which accomplishes th~ switch.

The mechanics of enrolling in "PIC freeze" programs vary by LEe. as do the methods

customers must USe to release those restrictions. Some LECs permit customers to obtain and

release a PIC freeze through verbal telephonic authorization. Some require written enrollment

and release authorization. Some LEes even require that, to ~lease authorization. the customc:r

use only a specific fonn obtctined from the LEC-· oth~r written forms of custOmer authorization

wiU be rejected.

Commission action is essential. e~cia11y during the critical transition from monopoly to

competition in local and intraLATA toU services. Competition can best develop Ufben consumer

choice is asHy accommodated - without the interpositioning of pT~e$SC:S and procedures that

unreasonably frustrate or foreclose this choice. The cumbersome: PIC freeze processes

implemezued by the LECs frustrate consu.m~ choice and the deveiopment ofcompetition_



3

The passage of the:: Telecomrnunic.ations Act of 1996 (1996 Act) I proposes to change the

landscape of the local exchange and intere;xchange rdecommunications markets forever. The

1996 Act is intended to bring the benefits of competition to loall markets. and to permit the Bell

Operating Companies (BOCs) to provide interexchange service when they satisfy the

requir~cntsof Section 27l. The pOlential consequence of this development [s that a single

carrier will be able to serve consumers for both their local and tong distance telecommunications

needs. However. for this to happen it is essential chat the Commission adopt rules that provide

for the: ··l.c~l playing field" so ~se:m.ial. to the development of effec.tive competition. This is

because one of the markets - local e:xchange - is it monopoly. and '"-uuId-be competitors will

\

accd. to ucess COn5LOnet"S through necessary contacts with the: monopoly local excioange c~c:rs.

The potential dangers posed by an incumbent LEes misuse of its monopoly pov.-er in the

context of solic.iting PIC freezes are graphica.ily dcmonstratd by the recent practices of

Amerir.ech and Southern New England Telephone Company ($NET). Ameritech has been

ordercd to impkmcn( inn-aLATA toll dialing parity in Michigan. rtJinois. and Wisconsin. SNET.

......b.ic.h is comp~in£ in the interLATA and intraLATA marker. also~ requiIC<lto lmplqmeot

intraLATA toll dialing parity for all of its Connecticut customers. Noe coincidentally. when these

carriers began to face more effective competition in the markets they dominate, they began

aggressively to make it harder for their customers (0 change carriers for intraLATA and

I Pub. L. No. l04-104, 110 Stat. S6 (1996).

2 Data available to MCr indicates dw in recent months $NET and Ameriteeh have relied
on Ple free7..cs and other similar anti-competitive taaics to reject between I (W. and 20% ofall
or~rs submitted by Me! [or a change in c:arricr. In Mel's C~. virtUally all ofchesc ord~ have
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The ostensible purpose ofPIe frco,..t:s is to prevent a customer's long distance orrier

from being changed without his consc::nt - i.e., to prevent the ma:rk.et abuse knO\lltl as

~siamming". Despite the superficial customer-oric::nted spin from the LEes. i.t is apparent that the

true purpose behind~c efforts is to get PIC~ commitments tnJln cwtome:cs for all oftbe

CU3tomec's telecommunications services~~ incra.LATA and local competition emerges.

so that when competition becomes a.vaiJable, carrier- switches will fau an additional hurdle. The

LEes want to impose additional barric:TS that will convince many customers that it simply is not

"'-"Orth the effort to switch.

The reality is that incwnbenc LEes stntegic.aHy market PIC frcer..es as a device to shield

ilieir own customer base from competition; tlut incurnbc11t LEes use PIC freezes to refuse to

implement carrier changes to whicb a. custoOJer has alread.y provided valid consent: and that

customers are often not adequately informed of the significance of a PIC fi-ceu.) This strategic

use of PIC frcez.cs belies the claim that incurn.bc=ot LEes are using p[e freezes to prot(:ct

customers from slamming. in fact., the incumbent LEes arc concerned about p'f?tecting th~ir

own local. inttaLATA znd interLATA customer base. and their PTC freeze practices art:: an

additional tool used to jUstify the rejection of tens of thousands of valid ord~ by their existing

been verified by independent third patry' vc:rifiC4tion. 1\5 a result. these arc: dearly valid sales that
nave been rejected for no kgitimate reason. SNET and Ameriteeb. rejection rates are
sii:wficantly higher than the ntes ofocher inewn~nt LEes. It seems quite likely, however. that
other incumbent LECs would come to use PIC freezes: mOre aggressively as they are required t:o

implc:menc intraLATA lOU dialing parity and to the (:~t that the BOCs obtain authority to
provide en-region inca-LATA servic<:s.

1 Mel believC$ dlat a. O13jority of consumers who have "'PIC frct:Zes" On their accounts
either do no4 know these restrictiow arc in place. or never llIlckrstood them in the first place.
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CustOmers to s'Ulitch to a. morc competitive company:

Amerit~ch, fOI example, was rcc<=ntly sanctioned by the Michigan Public Service

Commission (MPSC) for deceptively promoting PIC freezes to its customers just before the

implementation of intraLATA eqt.W access competition,S The: MPSC determined tba!

Amerirech's campaign deceptively urged. its customers to sign up for ~PIC Protection" without

making dear that the "service- would creaI~ obstacles for customers to ch~e not only their

interLATA provider but also their intraLATA and local service provid~rs_" The MPSC also ruled

that the timing ofAmeritech's deception impeded the imminent intraLATA presubS(;ription

process: -lilt is anticompctitive because it created new hurdJes to the exercise ofthe customa's

d.cci5ion (0 change providers just as altcnl!.tives We('e ~oming avail~ble:<7

Similarly, SNET has been aggressivc:ly promorioe PIC freezes -- and only to its own long

distance customers - as a "fu:e service" it calls "Carner Choice Prot.ection'·. witOOU! accurately

explaining to those customers what the ".service" entails. In one direc( mail solicitat.ion, SNET

encouraged its customers to sign up foc both ~SNETAll Distancc" s~rvice, defined as ··Iocal and

long disunce service within and beyond Connecticut". and ~Carric:rChoice ProtectiotL-_The text

4 Data available to MCI indicates that in recent months sNET has used PIC freezes co
~ject approximately 2.000 MCl interLATA oeders and l,OOO Mel intraLATA orders each
monrh.

s In the Mauer of th~ ComplAint Qf Sprint Commooi,ations Company, LP, auinst
Amrotech Michi~an, Case No. U-11038, decided August t. 1996.

6 £.Ii- at 5-7.

7 ld.. at 12.
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of the solicitation reads in pare

Did you know that your local and long dimncc carriers C2!1 be changed
Utithout your direct request? To protect the SNET tong discance service you have,

just complete and return this fomt.

Life holds enough surprises without. getting phone bills from compan;es
you'ye n~ci~ked to do business with! With this~~ce, SNE'T makes sure
you can't be switched unless you know about it and have given your petmission
fU'St.. 11'5 your choice; and YOl1don't want someone e15e making it for you.

• With this signature, I authorize SNET to protect my pbone line(s} that use
SNET long distance service from bein2 switched without my express written or verbal
cO"njent. I understand that this service is free from SNET.

Nowhere docs this so!icitation contain the essential information that SNET win rdy on a

cUStOmers authorization to ~bsequcndyreject a valid request for a change ofcamero a request

conveyed by the customer's express consent., so long as that consent is not conveyed directly to

SNET. Thus, a customer who clearly and expressly consents to have his carrier ehang~d•. during

a telephone conversation with a sales representative, for <:xunplc. and then consents again

through the Commission-approved pcocc:::du.re of ind9(;nd~nlthird party verification,

nevertheless wiU have-his order ~jected by SNET on the: basis of a deceptively acquired PIC

frCe7-e. WorS/:: still, Cl customer could not possibly know at the time he requests a change in

carner that SNET'.s use of the CUStOmer's PIC fr~zc authorization ....-ill pn:ven.t his clearly

expressed choice ofa different came from being irnplemented.

Equally important, the pre fret:ze authorization contained in SNITs solicitation. by its

• A similarly worded soEcitation funncd the basis for an informal complaint filed by
Mel against SNET in July. 1996_ Letter from Donald J. Elardo. Mel to John Mu\eta., FCC dated
July 23. 1996. The complaint is reflected in File No. 96~973t1.


